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*Indicates a case where the SLLC has filed or will file an amicus brief.   

 

The going theory on the Supreme Court’s docket for the 2018-2019 term was that the Court tried 

to stay out of controversial cases after Justice Kavanaugh’s contentions confirmation process. If 

that was in fact the Court’s goal it was mostly able to accomplish it except for the partisan 

gerrymandering and census cases. As always the Supreme Court decided numerous cases 

affecting the states—big and small. This article summarizes the four most significant cases for 

the states. At the time of publication it remains unclear whether the 2020 census will contain the 

citizenship question.  

In Rucho v. Common Cause the Supreme Court held 5-4 that partisan gerrymandering claims are 

non-justiciable—meaning that a federal court cannot decide them.  

According to the Court, for federal courts to “inject [themselves] into the most heated partisan 

issues” by deciding partisan gerrymandering claims “they must be armed with a standard that can 

reliably differentiate unconstitutional from ‘constitutional political gerrymandering.’”  

The inability of the Court to do just that is why the majority concluded these claims simply can’t 

be brought. The Court opined: “plaintiffs inevitably ask the courts to make their own political 

judgment about how much representation particular political parties deserve—based on the votes 

of their supporters—and to rearrange the challenged districts to achieve that end. But federal 

courts are not equipped to apportion political power as a matter of fairness, nor is there any basis 

for concluding that they were authorized to do so.” 

https://www.supremecourt.gov/opinions/18pdf/18-422_9ol1.pdf


In Department of Commerce v. New York five Justices held that the reasons Commerce Secretary 

Wilbur Ross gave for adding the citizenship question to the 2020 census were pretextual in 

violation of the Administrative Procedures Act (APA). 

Since 1950 the decennial census has not asked all households a question about citizenship. In a 

March 2018 memo Secretary Ross announced he would reinstate the question at the request of 

the Department of Justice (DOJ), “which sought improved data about citizen voting-age 

population for purposes of enforcing the Voting Rights Act (VRA).”  

According to the Court additional discovery revealed the following:  “that the Secretary was 

determined to reinstate a citizenship question from the time he entered office; instructed his staff 

to make it happen; waited while Commerce officials explored whether another agency would 

request census-based citizenship data; subsequently contacted the Attorney General himself to 

ask if DOJ would make the request; and adopted the Voting Rights Act rationale late in the 

process.”  

The Court agreed “to a point” with the federal government that there was “nothing objectionable 

or even surprising in this.” But, the APA requires that federal agencies don’t act arbitrarily and 

capriciously. Here, “viewing the evidence as a whole,” Ross’s decision to include the citizenship 

question “cannot be adequately explained in terms of DOJ’s request for improved citizenship 

data to better enforce the VRA.”  

In Mitchell v. Wisconsin* the Supreme Court held that generally when police officers have 

probable cause to believe an unconscious person has committed a drunk driving offense, 

warrantless blood draws are permissible.  

Wisconsin and twenty-eight other states allow warrantless blood draws of unconscious persons 

where police officers have probable cause to suspect drunk driving. Gerald Mitchell argued the 

police officer should have obtained a warrant before having his blood drawn.  

In Missouri v. McNeely (2013) the Court held that the fact that blood-alcohol evidence is always 

dissipating due to “natural metabolic processes” does not generally mean the exigent 

circumstances exception applies and warrantless BAC tests are allowed. But in Schmerber v. 

California (1966) the Court allowed a warrantless blood test of a drunk driver who had gotten 

into a car accident that “gave police other pressing duties,” because “’further delay’ caused by a 

warrant application really ‘would have threatened the destruction of evidence.’”  

Reading these cases together Justice Alito, writing for a plurality of the Court, concluded an 

“exigency exists when (1) BAC evidence is dissipating and (2) some other factor creates pressing 

health, safety, or law enforcement needs that would take priority over a warrant application.” 

According to the Court, “unconsciousness does not just create pressing needs; it is itself a 

medical emergency.”  

Instead of adopting a per se rule that no warrant is required when officers have probable cause an 

unconscious driver has driven drunk, the Court created a rebuttable presumption. “We do not 

rule out the possibility that in an unusual case a defendant would be able to show that his blood 

would not have been drawn if police had not been seeking BAC information, and that police 

https://www.supremecourt.gov/opinions/18pdf/18-966_bq7c.pdf
https://www.supremecourt.gov/opinions/18pdf/18-6210_2co3.pdf
https://supreme.justia.com/cases/federal/us/569/141/#tab-opinion-1970631
https://supreme.justia.com/cases/federal/us/384/757/
https://supreme.justia.com/cases/federal/us/384/757/


could not have reasonably judged that a warrant application would interfere with other pressing 

needs or duties.” 

In Tennessee Wine and Spirits Retailers Association v. Thomas* the Supreme Court held 7-2 that 

Tennessee’s law requiring alcohol retailers to live in the state for two years to receive a license is 

unconstitutional.  

At least twenty-one States impose some form of durational-residency requirement for alcohol 

retailers or wholesalers.  

The dormant Commerce Clause prohibits state laws that unduly restrict interstate commerce. 

Section 2 of the Twenty-first Amendment prohibits the transportation or importation of alcohol 

into a state in violation of state law.  

Tennessee Wine and Spirits Retailers Association argued based on Granholm v. Heald (2005), 

where the Court struck down discriminatory direct-shipment laws that favored in-state wineries 

over out-of-state competitors, that §2 limits discrimination against out-of-state alcohol products 

and producers not alcohol distributers.  

The Court disagreed with this interpretation of Granholm: “On the contrary, the Court stated that 

the Clause prohibits state discrimination against all ‘out-of-state economic interests,’ and noted 

that the direct-shipment laws in question ‘contradict[ed]’ dormant Commerce Clause principles 

because they ‘deprive[d] citizens of their right to have access to the markets of other States on 

equal terms.’”  

Applying §2 the Court concluded Tennessee’s law is unconstitutional: “The provision at issue 

here expressly discriminates against nonresidents and has at best a highly attenuated relationship 

to public health or safety.”     

Conclusion 

Perhaps the most interesting fact about the 2018-2019 term is that Justice Kavanaugh was the 

Justice most in the majority. Whether this is a sign that he will join Chief Justice Roberts to form 

a center right coalition on the Court is unclear. Notably, Justice Kavanaugh joined his more 

conservative colleagues in both of the big cases of the term (partisan gerrymandering and census) 

while Chief Justice Roberts joined his more liberal colleagues in the portion of the census 

opinion ruling Ross’s reasons for adding the citizenship question were pretextual. Only time will 

tell how the addition of Justice Kavanaugh will impact the states in big and small cases.      

 

https://www.supremecourt.gov/opinions/18pdf/18-96_5i36.pdf

