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Big cases 

In New York State Rifle & Pistol Association Inc. v. City of New York, New York the Supreme 

Court will decide whether New York City’s ban on transporting a handgun to a home or shooting 

range outside city limits violates the Second Amendment, the Commerce Clause, or the 

constitutional right to travel. The Second Circuit held the law is constitutional on all accounts. 

Applying intermediate scrutiny, the Second Circuit held the rule was “substantially related to the 

achievement of an important governmental interest.” It seeks to “protect public safety and 

prevent crime.” And the court agreed with the former Commander of the License Division that 

premises license holders “are just as susceptible as anyone else to stressful situations,” including 

driving situations that can lead to road rage, “crowd situations, demonstrations, family disputes,” 

and other situations “where it would be better to not have the presence of a firearm.” The Second 

Circuit concluded the rule doesn’t discriminate against interstate commerce in violation of the 

Commerce Clause. First, it does not facially discriminate against interstate commerce. Licensees 

may still patronize out-of-state firing ranges—they just can’t bring their gun licensed in New 

York City.  Second, no evidence suggests the rule was intended to protect the economic interests 

of the City’s firing range industry. Finally, the challengers failed to offer evidence that the rule 

has had a discriminatory effect on interstate commerce. While the challengers claim they have 

not attended out-of-city shooting events with their gun they may have attended them without 

their gun. The Second Circuit rejected the challengers’ right to travel argument “for much the 

same reasons as does their parallel invocation of the dormant Commerce Clause.” 

In Department of Homeland Security v. Regents of the University of California the Supreme 

Court will decide whether the Department of Homeland Security’s (DHS) decision to end the 
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Deferred Action for Childhood Arrivals (DACA) program is judicially reviewable and lawful. 

Three lower courts have concluded ending the policy is both reviewable and unlawful. DACA 

was established through a DHS Memorandum during the Obama presidency. The program 

allowed undocumented persons who arrived in the United States before age 16 and have lived 

here since June 15, 2007, to stay, work, and go to school in the United States without facing the 

risk of deportation for two years with renewals available. DHS rescinded DACA in September 

2017 after receiving a letter from the Attorney General stating the program was unconstitutional 

and created “without proper statutory authority.” The United States argues that a court can’t 

review DHS’s decision to rescind DACA because the federal Administrative Procedures Act 

precludes review of agency actions “committed to agency discretion by law.” According to the 

United States, DHS’s decision to discontinue DACA “falls comfortably within the types of 

agency decisions that traditionally have been understood as ‘committed to agency discretion’”—

particularly because this decision arose in the immigration context. The United States argues 

DACA may be rescinded because it is unlawful as it is a legislative rule which should have been 

promulgated through notice-and-comment rulemaking and is “substantively inconsistent” with 

the Immigration and Nationality Act. 

Employment  

Title VII prohibits discrimination “because of . . . sex.”  In Zarda v. Altitude Express the Second 

Circuit held that discrimination on the basis of sexual orientation violates Title VII. The main 

opinion in Zarda concluded the question in this case is whether sexual orientation is “properly 

understood” as a “subset of actions taken on the basis of sex.” The court concluded it was by 

looking at the statute’s text. According to the court: “the most natural reading of the statute's 

prohibition on discrimination ‘because of . . . sex’ is that it extends to sexual orientation 

discrimination because sex is necessarily a factor in sexual orientation. This statutory reading is 

reinforced by considering the question from the perspective of sex stereotyping because sexual 

orientation discrimination is predicated on assumptions about how persons of a certain sex can or 

should be, which is an impermissible basis for adverse employment actions.” In Bostock v. 

Clayton County Board of Commissioners the Eleventh Circuit reaffirmed its previous holding 

that discrimination on the basis of sexual orientation doesn’t violate Title VII. 

In EEOC v. R.G. & G.R. Harris Funeral Homes the Sixth Circuit held discriminating against 

transgender persons violates Title VII because it amounts to discrimination on the basis of sex 

stereotyping. The court also held that transgender status is protected under Title VII. The 

Supreme Court will review both lower court holdings. Title VII prohibits discrimination 

“because of . . . sex.” In Price Waterhouse v. Hopkins (1989) the Supreme Court held that 

employees may bring sex discrimination claims based on sex stereotyping under Title VII. In 

2004 the Sixth Circuit extended Price Waterhouse’s reasoning to transgender persons as they are 

also engaging in “non sex-stereotypical behavior.” So that previous case controlled the outcome 

of Harris Funeral Homes. The Sixth Circuit also held that transgender status is a protected class 

under Title VII. Harris Funeral Homes argued that transgender status refers to “a person's self-

assigned ‘gender identity’” rather than a person's sex, and therefore such a status is not protected 

under Title VII. The Sixth Circuit disagreed noting “it is analytically impossible to fire an 
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employee based on that employee's status as a transgender person without being motivated, at 

least in part, by the employee's sex.” 

The question presented in Comcast Corp. v. National Association of African American-Owned 

Media is whether a claim of race discrimination under 42 U.S.C. § 1981 fails in the absence of 

but-for causation. Section 1981 states “[a]ll persons within the jurisdiction of the United States 

shall have the same right . . . to make and enforce contracts . . . as is enjoyed by white citizens.” 

Per its so-called “mixed-motive” theory, Title VII of the Civil Rights Act of 1964 disallows race, 

color, religion, sex, or national origin to be “a motivating factor for any employment practice, 

even though other factors also motivated the practice.” In this case an African American-owned 

operator of television networks sued Comcast under Section 1981 claiming its refusal to contract 

with the networks was racially motivated. Comcast argued that it could only be sued under 

Section 1981 if racial discrimination was the “but-for” reason it would not contract with the 

networks. The Ninth Circuit disagreed and applied the “mixed-motive” framework from Title 

VII to Section 1981 despite the fact that Section 1981 contains no “motivating factor” language 

like Title VII. In a case decided the same day where the same networks sued Charter 

Communications, the Ninth Circuit noted that Section 1981 guarantees “the same right” to 

contract “as is enjoyed by white citizens.” According to the Ninth Circuit: “If discriminatory 

intent plays any role in a defendant’s decision not to contract with a plaintiff, even if it is merely 

one factor and not the sole cause of the decision, then that plaintiff has not enjoyed the same 

right as a white citizen.” 

Environment  

In County of Maui, Hawaii v. Hawaii Wildlife Fund* the Supreme Court will decide whether the 

Clean Water Act (CWA) requires a National Pollutant Discharge Elimination System (NPDES) 

permit when pollutants originate from a point source but are conveyed to navigable waters by a 

nonpoint source, such as groundwater. Maui County injects treated wastewater from wells into 

the groundwater. Some of the treated wastewater reaches the Pacific Ocean. The Hawaii Wildlife 

Fund sued the County arguing it was required to obtain an NPDES permit under the CWA for 

these discharges. A party must obtain an NPDES permit if it discharges a pollutant from a point 

source to a navigable water. Wells are point sources and the Pacific Ocean is a navigable water. 

The Ninth Circuit assumed without deciding groundwater isn’t a point source or navigable 

waters. The Ninth Circuit held that the CWA requires Maui to get an NPDES permit in this case. 

It concluded that the discharges in this case are point source discharges because “nonpoint source 

pollution” excludes, for example, roadway runoff that isn’t “collected, channeled, and discharged 

through a point source.” Here the pollutants are collected in wells. According to the lower court, 

they are also “fairly traceable” from the point source to the navigable water and reach the 

navigable water at “more than de minimis levels.” 

The Anaconda Smelter, now owned by ARCO, processed copper ore from Butte for nearly one 

hundred years before shutting down in 1980. That same year Congress enacted the 

Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) or 

Superfund law. EPA required ARCO to pursue particular remedies. Landowners located within 

the bounds of the site sought two additional remedies beyond what EPA required. In Atlantic 
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Richfield Co. v. Christian, ARCO argues that two provisions of CERCLA prevent the 

landowners from obtaining additional remedies in this case. ARCO also argues that CERCLA 

preempts state common-law claims for restoration beyond EPA-ordered remedies. The Supreme 

Court of Montana rejected all of ARCO’s arguments. ARCO first claimed the landowners were 

“challenging” EPA’s remedial plan. The Superfund statute jurisdictionally bars courts from 

hearing “challenges.” The court found no “challenge” in this case because “the Property Owners 

are not seeking to interfere with [EPA’s] work, nor are they seeking to stop, delay, or change the 

work EPA is doing.” ARCO next claimed the property owners are “Potentially Responsible 

Parties” (PRP), even though the EPA has never ordered them to pay for the cleanup. The 

Superfund statute prohibits PRPs from “conducting any remedial action that is inconsistent with 

EPA's selected remedy without EPA's consent.” The Montana Supreme Court noted the property 

owners have “never been treated as PRPs for any purpose—by either EPA or ARCO—during the 

entire thirty-plus years since the Property Owners' property was designated as being within the 

Superfund site.” Finally, the Montana Supreme Court rejected the argument CERCLA preempts 

state common-law remediation claims pointing out that CERCLA has two savings clauses which 

“expressly contemplate the applicability of state law remedies.” 

Miscellaneous  

In Kansas v. Glover the Supreme Court will decide whether it is reasonable, under the Fourth 

Amendment, for an officer to suspect that the registered owner of a vehicle is the one driving it 

absent any information to the contrary. Officer Mark Mehrer ran the license plate of a vehicle 

that was being driven lawfully. He discovered that the vehicle’s owner, Charles Glover, had a 

suspended license. He pulled the driver over and discovered he was in fact Charles Glover. 

Glover claimed the officer violated his Fourth Amendment rights because the officer lacked 

reasonable suspicion of illegal activity to pull over the car. The Kansas Supreme Court agreed. 

Kansas argued in favor of an “owner-is-the-driver presumption.” The Kansas Supreme Court 

rejected it because it is based on the “stacking” of “unstated assumptions”—that the registered 

owner is likely the primary driver of the vehicle and owners will “likely disregard the suspension 

or revocation order and continue to drive.” Assumption aren’t enough under the Fourth 

Amendment. The Kansas Supreme Court also noted that the presumption rests in part on what 

the driver does not know—who is actually driving the car. “And in evaluating whether the State 

has met its burden to prove the lawfulness of a search or seizure, courts cannot ‘draw inferences 

from the lack of evidence in the record’ because doing so may relieve the State of its burden and 

shift the burden to the defendant to establish why reasonable suspicion did not exist.” 

In Kelly v. United States the Supreme Court will decided whether a public official “defrauds” the 

government of its property by advancing a “public policy reason” for an official decision that is 

not the subjective “real reason” for making the decision. Former New Jersey Governor Chris 

Christie’s Deputy Executive Director of the Port Authority of New York and New Jersey, the 

Port Authority’s Director of Interstate Capital Projects, and Christie’s Deputy Chief of Staff for 

Intergovernmental Affairs orchestrated “Bridgegate.” Under the guise of conducting a traffic 

study, they conspired to reduce traffic lanes from the George Washington Bridge (the busiest 

bridge in the world) to Fort Lee the first week of Fort Lee’s school year, because the mayor of 

Fort Lee refused to endorse Governor Christie for governor. Two of the former employees were 
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convicted of violating a number of federal fraud statutes; one was a cooperating witness. The 

Third Circuit accepted the United States’ argument that these convictions should stand because 

the former employees deprived the Port Authority of tangible property. Specifically, the court 

concluded the time and wages of the former employees and the 14 Port Authority employees 

they “conscripted” in the scheme was sufficient to deprive the Port Authority of money or 

property. In their certiorari petition the former employees argue that the Third Circuit read the 

fraud statutes too broadly. They claim it can’t be that “any official (federal, state, or local) who 

conceals or misrepresents her subjective motive for making an otherwise-lawful decision—

including by purporting to act for public-policy reasons without admitting to her ulterior political 

goals, commonly known as political ‘spin’—has thereby defrauded the government of property 

(her own labor if nothing else).” If using government resources while misrepresenting a 

subjective motive is fraud they continue, “nearly limitless array of routine conduct” will be 

criminal.    

In Georgia v. Public.Resource.org the Supreme Court will decide whether a state may copyright 

statutory annotations. Georgia, through a Code Revision Commission, made up of the Lieutenant 

Governor, the Speaker of the House, members of the Senate and House, and others, contracts 

with Lexis to draft the statutory annotations published in the Official Code of Georgia Annotated 

(OCGA). Georgia claims it may copyright these annotations. Public.Resource.org disagrees and 

has, among other things, copied and uploaded the OCGA on its website and made it publically 

available for free. While the Eleventh Circuit noted annotations don’t carry the force of law it 

nevertheless held Georgia may hold no copyright to them. First, while a private party, Lexis, is 

responsible for drafting the annotations it does so under the “highly detailed instruction” of the 

Code Revision Commission. Second, while the annotations don’t carry the force of law they are 

“law-like.” “Having been merged by the General Assembly with the statutory text into a single, 

unified edict, stamped with the state’s imprimatur, and created and embraced by the same body 

that wrote the text that they explicate, the annotations have been suffused with powerful indicia 

of legal significance that is impossible to ignore.” Finally, the annotations are created using a 

process “very closely related” “to the process by which the statutory provisions were made into 

binding law.” “[T]he annotations are prepared by the Commission outside of the normal channels 

of the legislative process . . . and are not voted on individually in the way that Georgia session 

laws are.” But the Georgia General Assembly votes to adopt annotations like it would any other 

law.  

In Espinoza v. Montana Department of Revenue the Supreme Court will decide if a state-aid 

program violates a state constitutional prohibition against mixing church and state because 

religious institutions may participate, does discontinuing that program violate the federal 

constitution’s Free Exercise or Equal Protection Clauses. Montana statutes allow taxpayers to 

receive tax credits for contribution to Student Scholarship Organizations (SSO) that give students 

scholarships to attend private schools, including religious schools. The Montana Department of 

Revenue adopted Rule 1 disallowing religious schools to participate in the program because it 

concluded their participation would violate Montana’s Constitution. The Montana Supreme 

Court held that the Tax Credit Program violates the Montana Constitution. According to the 

court, the provision of the Montana Constitution entitled “Aid prohibited to sectarian schools,” is 

a “broader and stronger” prohibition against aid to sectarian schools than other states.” The court 
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concluded:  “Although the Tax Credit Program provides a mechanism of attenuating the tax 

credit from the SSO’s tuition payment to a religiously-affiliated [schools], it does not comport 

with the constitutional prohibition on indirectly aiding sectarian schools.” In one sentence the 

Montana Supreme Court stated that prohibiting state aid to religious schools in this case doesn’t 

violate the federal constitution.  

The Immigration Reform and Control Act (IRCA) states that any information contained in the 

Form I-9, which is used to verify a person’s eligibility to work in the United States, may only be 

used for limited federal enforcement. The question the Supreme Court will decide in Kansas v. 

Garcia is whether the IRCA preempts states from using information contained in the I-9 to 

prosecute a person under state law (in this case for identity theft). A police officer pulled over 

Ramiro Garcia for speeding, and Garcia disclosed he worked at Bonefish Grill. An officer 

obtained Garcia’s I-9 and discovered the social security number he used to complete the form 

wasn’t his own. Kansas prosecuted Garcia for violating a state statute prohibiting identity theft. 

Kansas claimed it didn’t rely on the I-9 to prosecute Garcia as he also used the social security 

number on his state tax forms. Garcia argued the prosecution was preempted by the IRCA. The 

Kansas Supreme Court agreed holding that the IRCA expressly preempts using information in 

the I-9 to pursue state law violations. According to the court: “The language in [the IRCA] 

explicitly prohibited state law enforcement use not only of the I–9 itself but also of the 

‘information contained in’ the I–9 for purposes other than those enumerated.” The fact the 

information from the I-9 was available from other sources, according to the Kansas Supreme 

Court, does not “alter the fact that it was also part of the I-9.” The Supreme Court added a 

question about whether the IRCA impliedly preempts Kansas’s prosecution of Garcia.  

Patrick Murphy killed George Jacobs. Oklahoma prosecuted Murphy. Per the Major Crimes Act 

states lack jurisdiction to prosecute Native Americans who commit murder in “Indian country.” 

Murphy is Native American. In Carpenter v. Murphy Murphy and Oklahoma disagree over 

whether the murder took place on a Creek Nation reservation. By the mid-nineteenth century, 

treaties with the federal government had given the Creek Nation a vast tract of land in modern 

Oklahoma. In 1901, the Creek Nation agreed to the allotment of tribal lands. Per the Major 

Crimes Act “Indian country” includes “all lands within the limits of any Indian reservation.” 

Congress may disestablish or diminish Indian reservations. Allotment on its own does not 

disestablish or diminish a reservation. In Solem v. Barlett (1984) the Supreme Court established a 

three-part test to determine when Congress has diminished a reservation. First, courts “must 

examine the text of the statute purportedly disestablishing or diminishing the reservation.” 

Murphy argues that Congress never diminished the 1866 territorial boundaries of the Creek 

Nation where the murder took place. The Fifth Circuit agreed. It reviewed eight statutes allotting 

Creek land and creating the State of Oklahoma. The court concluded that the statutory text “fails 

to reveal disestablishment.” “Instead, the relevant statutes contain language affirmatively 

recognizing the Creek Nation’s borders.” 
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