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In California v. Texas the Supreme Court will decide whether the Affordable Care Act’s (ACA) 

individual mandate is unconstitutional. More importantly, if the Court holds that it is, it will 

decide whether the individual mandate is severable from the ACA. It is possible the Court will 

conclude it isn’t and that the entire law is unconstitutional. If it is severable the rest of the ACA 

will remain good law. The ACA individual mandate required uninsured who didn’t purchase 

health insurance to pay a “shared-responsibility” payment. The Tax Cuts and Jobs Act of 2017 

reduced the payment to $0 as of January 1, 2019. Texas, and a number of other states argued, and 

the Fifth Circuit agreed, that the individual mandate is no longer constitutional as a result. 

According to the Fifth Circuit, in NFIB v. Sebelius (2012), five Supreme Court Justices agreed 

that the “individual mandate could be read in conjunction with the shared responsibility 

payment” as “a legitimate exercise of Congress’ taxing power for four reasons.” The Fifth 

Circuit reasoned that now the shared responsibility payment amount is zero “[t]he four central 

attributes that once saved the statute because it could be read as a tax no longer exist.” While the 

district court held that none of the ACA was severable from the individual mandate (meaning the 

entire Act is unconstitutional), the Fifth Circuit concluded the district court failed to take a 

“careful, granular approach” in its severability analysis. “The district court opinion does not 

explain with precision how particular portions of the ACA as it exists post-2017 rise or fall on 

the constitutionality of the individual mandate. California and a number of other states defending 

the ACA argue that the individual and state plaintiffs lack standing to bring this case. California 

argues the individual plaintiffs haven’t been harmed by the tax being reduced to zero because 

“[a] statutory provision that offers individuals a choice between purchasing insurance and doing 

nothing does not impose any legally cognizable harm.” California further claims that the states 

have failed to alleged harm because they have no proof that the shared-responsibility payment 

being zero will force individuals into the states’ Medicaid and CHIP programs or increase state 

costs for “printing and processing [certain] forms.” 

https://www.scotusblog.com/case-files/cases/california-v-texas/
https://www.oyez.org/cases/2011/11-393


In Rutledge v. Pharmaceutical Care Management Association the Supreme Court will decide 

whether states’ attempts to regulate pharmacy benefit managers’ (PBMs) drug-reimbursement 

rates are preempted by the Employee Retirement Income Security Act (ERISA). PBMs are an 

intermediary between health plans and pharmacies. Among other things, they set reimbursement 

rates to pharmacies dispensing generic drugs. Contracts between PBMs and pharmacies create 

pharmacy networks. According to the Eighth Circuit, “[b]ased upon these contracts and in order 

to participate in a preferred network, some pharmacies choose to accept lower reimbursements 

for dispensed prescriptions.” So, in some instances pharmacies lose money. Arkansas passed a 

law requiring that pharmacies “be reimbursed for generic drugs at a price equal to or higher than 

the pharmacies’ cost for the drug based on the invoice from the wholesaler.” The Pharmaceutical 

Care Management Association sued arguing that ERISA preempts this law. The Eighth Circuit 

agreed. According to the Eighth Circuit, ERISA preempts “any and all State laws insofar as they 

. . . relate to any employee benefit plans.” A state law “relates to” an ERISA plan by having “a 

connection with or a reference to such a plan.” The Eighth Circuit concluded that Arkansas’s law 

“ma[de] implicit reference to ERISA” because it regulates “PBMs who administer benefits for . . 

. entities, which, by definition, include health benefit plans and employers, labor unions, or other 

groups . . . subject to ERISA regulation.” According to Arkansas, the Eighth Circuit got the 

implicit-reference preemption test wrong. The proper test, according to Arkansas, is that a state 

law implicitly refers to ERISA only if it “acts immediately and exclusively upon ERISA plans[,] 

or where the existence of ERISA plans is essential to the law’s operation[.]” Arkansas points out 

its pharmacy reimbursement law covers “far more than those PBMs that administer benefits for 

ERISA plans,” so it can’t be subject to implicit-reference ERISA preemption.  

In Fulton v. City of Philadelphia* the Supreme Court will decide whether local governments 

may refuse to contract with foster care agencies who will not work with gay couples. The City of 

Philadelphia long contracted with Catholic Social Services (CSS) to place foster care children. 

The City stopped doing so when it discovered CSS wouldn’t work with same-sex couples. 

Philadelphia requires all foster care agencies to follow its “fair practices” ordinance, which 

prohibits sexual orientation discrimination in public accommodations. CSS claims the City 

violated the First Amendment by refusing to continue contracting with it because of its religious 

beliefs. The Third Circuit ruled in favor of the City. The Supreme Court has interpreted the First 

Amendment’s Free Exercise Clause to forbid “government acts specifically designed to suppress 

religiously motivated practices or conduct.”  But, per the Court in Employment Division v. Smith 

(1990), individuals must comply with “valid and neutral law[s] of general applicability” 

regardless of their religious beliefs. CSS first argues that Philadelphia’s “fair practices” 

ordinance isn’t applied to it neutrally. According to the Third Circuit, the test for neutrality is 

whether the City treated CSS “worse than it would have treated another organization that did not 

work with same-sex couples as foster parents but had different religious beliefs,” which the City 

didn’t do. CSS has asked, and the Supreme Court has agreed, to reconsider the Court’s holding 

in Employment Division v. Smith. CSS also claims Philadelphia is requiring it to “adopt the 

City’s views about same-sex marriage and to affirm these views in its evaluations of prospective 

foster parents,” in violation of the First Amendment’s Free Speech Clause. The Third Circuit 

agreed that the City couldn’t condition contracting with CSS on it officially proclaiming support 

https://www.scotusblog.com/case-files/cases/rutledge-v-pharmaceutical-care-management-association/
https://www.supremecourt.gov/DocketPDF/18/18-540/67660/20181022164724632_PCMA%20-%20Petition.pdf
https://www.scotusblog.com/case-files/cases/fulton-v-city-of-philadelphia-pennsylvania/


for same-sex marriage but it could condition contracting with CSS on refusing to work with 

same-sex couples. 

The Supreme Court has held that excessive force violates the Fourth Amendment’s prohibition 

against “unreasonable searches and seizures.” The question in Torres v. Madrid* is whether 

police have “seized” someone they have used force against who has gotten away. In this case, 

police officers approached Roxanne Torres thinking she may have been the person they intended 

to arrest. At the time Torres was “tripping” from using meth for several days. She got inside a car 

and started the engine. One of the officers repeatedly asked her to show her hands but could not 

see her clearly because the car had tinted windows. When Torres “heard the flicker of the car 

door” handle, she started to drive thinking she was being carjacked. Torres drove at one of the 

officers who fired at Torres through the wind shield. The other officer shot at Torres as well to 

avoid being crushed between two cars, and to stop Torres from driving toward the other officer. 

Torres was shot twice. After she hit another car, she got out of the car she was driving and laid 

on the ground attempting to “surrender” to the “carjackers.” She asked a bystander to call the 

police, but left the scene because she had an outstanding warrant. She then stole a different car, 

drove 75 miles, and checked into a hospital. The Tenth Circuit found no excessive force in this 

case because Torres wasn’t successfully “seized” under the Fourth Amendment.  In a previous 

case the Tenth Circuit held that “a suspect's continued flight after being shot by police negates a 

Fourth Amendment excessive-force claim.” This is because “a seizure requires restraint of one's 

freedom of movement.” Therefore, an officer's intentional shooting of a suspect isn’t a seizure 

unless the “gunshot . . . terminate[s] [the suspect's] movement or otherwise cause[s] the 

government to have physical control over him.” 

The question the Supreme Court will decide in City of Chicago, Illinois v. Fulton* is whether a 

local government must return a vehicle impounded because of code violations immediately upon 

a debtor filing for bankruptcy. The City of Chicago impounds vehicles when debtors have three 

or more unpaid fines. Robbin Fulton’s vehicle was impounded for this reason. She filed for 

bankruptcy and asked the City to turn over her vehicle; it refused. Fulton claims the Bankruptcy 

Code’s “automatic stay” provision requires the City to immediately return her vehicles even 

though she didn’t pay her outstanding tickets. The Seventh Circuit agreed. The “automatic stay” 

provision of the Bankruptcy Code provides that a bankruptcy petition “operates as a stay, 

applicable to all entities, of … any act to obtain possession of property of the estate or of 

property from the estate or to exercise control over property of the estate.” In a previous case 

decided in 2009, Thompson v. General Motors Acceptance Corp., the Seventh Circuit concluded 

that “exercise control” includes holding onto an asset and that “exercise control” isn’t limited to 

“selling or otherwise destroying the asset.” So, the court reasoned that the City of Chicago 

“exercised control” over Fulton’s car in violation of the automatic stay by not returning it after 

she filed the bankruptcy petition. The Seventh Circuit next concluded that the bankruptcy stay 

becomes effective immediately upon filing the petition, without the debtor bringing a “turnover 

action.” Another section of the Bankruptcy Code requires the creditor to request “adequate 

protection” of its interest in property subject to a bankruptcy petition. According to the Seventh 

Circuit in Thompson: “[I]f a creditor is allowed to retain possession, then this burden is rendered 

https://www.scotusblog.com/case-files/cases/torres-v-madrid/
https://www.scotusblog.com/case-files/cases/city-of-chicago-illinois-v-fulton/


meaningless—a creditor has no incentive to seek protection of an asset of which it already has 

possession.” 

Delaware’s Constitution requires that three state courts be balanced between the two major 

political parties. The main question before the Supreme Court in Carney v. Adams* is whether 

this scheme violates the First Amendment. Per Delaware’s Constitution no more than half of the 

members of the Delaware Supreme Court, Superior Court, or Chancery Court may be of the 

same major political party. Delaware attorney James Adams wants to be a judge in Delaware, but 

he is an Independent. Adams claims that the First Amendment prohibits the governor from 

making judicial appointments based on political party. In three previous cases, the Supreme 

Court has explained “the limits on a government employer’s ability to consider a job candidate’s 

political allegiance.” Based on those cases, the Third Circuit focused on whether judges are 

policymakers as First Amendment protections do not apply to policymakers. The Third Circuit 

concluded judges aren’t policymakers. According to the Third Circuit, the “purpose of the 

policymaking exception is to ensure that elected officials may put in place loyal employees who 

will not undercut or obstruct the new administration.” But, “[i]ndependence, not political 

allegiance, is required of Delaware judges.” Per the Delaware Constitution only a bare majority 

of family court and court of common pleas judges may be from the same political party, but the 

“major political party” rule doesn’t apply to them. The Third Circuit concluded that the “bare 

majority” rule isn’t severable from the unconstitutional “major political party” rule. According to 

the Third Circuit, the question of severability turns on legislative intent. “For nearly seventy 

years, the bare majority component and the major political party component have been 

intertwined.” Finally, the Supreme Court will decide whether Adams has standing to bring this 

case. He has not applied for any judicial position since becoming an Independent in 2017. 

The question the Supreme Court will decide in Uzuegbunam v. Preczewski* is whether the 

government changing a policy after a lawsuit has been filed renders the case moot if the plaintiff 

has only asked for nominal damages. Georgia Gwinnett College students Chike Uzuegbunam 

and Joseph Bradford sued the college over its Freedom of Expression policy, which only allowed 

students to engage in expressive activities in two designated areas after getting a permit. They 

sought an injunction preventing the college from enforcing its policy and nominal damages. The 

college then changed the policy. The district court concluded the students’ claims for injunctive 

relief were moot, Uzuegbunam’s because he graduated, and Bradford’s because the college 

changed its policy. Uzuegbunam and Bradford don’t challenge these conclusions. The Eleventh 

Circuit also agreed with the district court that the students’ claims for nominal damages don’t 

keep this case alive because nominal damages would not “have a practical effect on the parties’ 

rights or obligations.” According to the Eleventh Circuit, circuit precedent held that nominal 

damages have no practical effect absent “a well-pled request for compensatory damages.” 

Uzuegbunam and Bradford didn’t ask for compensatory damages.  

In Jones v. Mississippi the Supreme Court will decide whether the Eighth Amendment requires 

the sentencing authority to make a finding that a juvenile is “permanently incorrigible” before 

imposing a sentence of life without parole. In Miller v. Alabama (2012) the Supreme Court held 

that the Eighth Amendment bars life-without-parole sentences “for all but the rarest of juvenile 

https://www.scotusblog.com/case-files/cases/carney-v-adams/
https://casetext.com/case/uzuegbunam-v-preczewski
https://www.scotusblog.com/case-files/cases/jones-v-mississippi/
https://www.scotusblog.com/miller-v-alabama/


offenders, those whose crimes reflect permanent incorrigibility.” In Montgomery v. Louisiana 

(2016) the Supreme Court held that Miller applies retroactively to sentences issued before 2012. 

In 2004 Brett Jones, at age 15, killed his grandfather. He was sentenced to life in prison without 

parole. After Miller was decided, a trial court resentenced him to life in prison without parole. 

The Mississippi Court of Appeals affirmed noting that the trial court didn’t discuss “each and 

every Miller factor, [but] the judge expressly said he had considered each factor.” The 

Mississippi Supreme Court, without an opinion and over a dissent, didn’t review the Mississippi 

Court of Appeals decision. Jones points out that the trial court did not find that he was 

“permanently incorrigible, nor did it acknowledge that only permanently incorrigible juvenile 

homicide offenders may be sentenced to life without parole.” The disagreement in this case over 

whether the sentencing authority must make a finding of “permanently incorrigible” before 

sentencing a juvenile to life without parole comes down to a dispute over different language in 

the Supreme Court’s Montgomery opinion. Jones argues the sentencing authority must make a 

finding. He points to language in Montgomery stating that the sentencing authority must 

“separate those juveniles who may be sentenced to life without parole from those who may not.” 

Mississippi claims that the following language in Montgomery makes clear the sentencing 

authority doesn’t have to make a finding of permanent incorrigibility: “Louisiana suggests 

that Miller cannot have made a constitutional distinction between children whose crimes reflect 

transient immaturity and those whose crimes reflect irreparable corruption because Miller did not 

require trial courts to make a finding of fact regarding a child's incorrigibility. That this finding is 

not required, however, speaks only to the degree of procedure Miller mandated in order to 

implement its substantive guarantee.”  

In Ramos v. Louisiana (2020), the Supreme Court held that for convictions of serious crimes 

state court jury verdicts must be unanimous. In Edwards v. Vannoy, the Supreme Court will 

decide whether this rule applies retroactively to cases on federal collateral review. In 2007 

Thedrick Edwards was convicted of kidnapping, sexual assault, and robbery by a non-unanimous 

Louisiana jury and sentenced to life in prison. Edwards is black as is the only juror who voted to 

acquit him on all counts. Edwards sought review of his convictions in federal court arguing 

Louisiana’s nonunanimous jury practice violated his rights under the Sixth and Fourteenth 

Amendments. He lost because in Apodaca v. Oregon (1972) five Justices held that the Sixth 

Amendment doesn’t require state court jury verdicts to be unanimous; four Justices because 

“unanimity’s costs outweigh its benefits in the modern era,” and one Justice “based only on a 

view of the Fourteenth Amendment that he knew was (and remains) foreclosed by precedent.” In 

Ramos the Supreme Court overruled Apodaca. Teague v. Lane (1989) allows “old” rules dictated 

by precedent and “watershed” new rules that implicate fundamental fairness and accuracy in 

criminal trials to apply retroactively. Edwards argues that Ramos applies retroactively because it 

reaffirmed an “old rule” that was “logically dictated by an extensive line of precedent—settled 

decades before Mr. Edwards’s convictions became final.” Specifically, the Supreme Court has 

“long recognized: (i) the Sixth Amendment guarantees the right to a unanimous verdict; (ii) the 

Jury Trial Clause is a fundamental right and is incorporated against the States; and (iii) all 

incorporated Bill of Rights provisions apply identically against the States and the federal 

government.” According to Edwards, “[a] majority of this Court has never endorsed the unusual 

decision in Apodaca.” In the alternative, Edwards argues that if the Supreme Court views Ramos 

https://www.scotusblog.com/case-files/cases/montgomery-v-louisiana/
https://www.supremecourt.gov/opinions/19pdf/18-5924_n6io.pdf
https://www.scotusblog.com/case-files/cases/edwards-v-vannoy/
https://scholar.google.com/scholar_case?case=17083848214568933382&hl=en&as_sdt=6&as_vis=1&oi=scholarr
https://supreme.justia.com/cases/federal/us/489/288/


as a “new rule” of criminal procedure, “it nevertheless applies retroactively because its profound 

contribution to fairness and accuracy in criminal proceedings in Louisiana and Oregon [the only 

two states allowing non-unanimous juries for serious crimes] makes it uniquely suited to being 

recognized as a ‘watershed rule.’” 

 


