
 

Supreme Court Midterm for States 2020-21 
 

January 2021 

 

By:  Lisa Soronen, State and Local Legal Center, Washington, D.C. 

 

The State and Local Legal Center (SLLC) files Supreme Court amicus curiae briefs on 

behalf of the Big Seven national organizations representing state and local governments. 

 

As of the end of January 2021, the Supreme Court has filled its docket with all the cases it 

intends to hear this term. The last opinions of this term should be issued by the end of June. For 

states (and just about everyone else) the headline U.S. Supreme Court case this term remains 

California v. Texas. In that case the Court will decide whether the Affordable Care Act’s (ACA) 

individual mandate is unconstitutional. If the Court holds that it is, it will then decide whether the 

entire law is unconstitutional as well. Since the summer of 2020, when the SLLC published its 

Supreme Court Preview for States 2020-2021, the Supreme Court has decided to hear numerous 

other cases impacting the states on a wide range of issues. Three of the most interesting and 

significant cases for states are summarized below.   

In Brnovich v. Democratic National Committee the Supreme Court will decide whether 

Arizona’s refusal to count out-of-precinct votes violates Section 2 of the Voting Rights Act 

(VRA) and whether Arizona’s limits on third-party ballot collection violate Section 2 of the 

VRA and the Fifteenth Amendment. 

Arizona wholly discards out-of-precinct votes instead of counting the votes for the races the 

voter was eligible to participate in (like U.S. President) no matter what ballot they completed. 

Arizona also criminalizes, with some exceptions, third-party collection of another person’s early 

ballot.  

Section 2 of the VRA prohibits intentional discrimination based on race or color in voting and 

election practices that result in the denial or abridgment of the right to vote based on race or 

color. If discrimination is intentional it also violates the U.S. Constitution’s Fifteenth 

Amendment.  

Over a number of dissenting judges, the en banc Ninth Circuit agreed with the Democratic 

National Committee that the out-of-precinct statute violates Section 2 of the VRA because it 

“adversely and disparately” affects Arizona’s minority voters. The court also held that the third-
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party collection statute violates Section 2 of the VRA and the Fifteenth Amendment because it 

was enacted with discriminatory intent.  

Specifically, regarding the results-based VRA claims, the Ninth Circuit concluded that both 

provisions resulted in a “disparate burden on members of the protected class” and that under the 

“totality of the circumstances” the burden is linked to “social and historical conditions” in 

Arizona.  

Regarding wholly discounting out-of-precinct votes, the court found results-based discrimination 

because minority voters in Arizona cast out-of-precinct votes at twice the rate of white voters.  

Regarding third-party ballot collection, the court found that prior to enacting the law “a large and 

disproportionate number of minority voters relied on third parties” to collect and deliver their 

early ballots. 

The Ninth Circuit also concluded that intentional discrimination motivated the Arizona 

legislature to criminalize third-party ballot collection.  

In Azar v. Gresham and Arkansas v. Gresham the Supreme Court will decide whether it was 

lawful for the U.S. Secretary of Health and Human Services to allow Arkansas to require certain 

Medicaid recipients to work or look for work.  

In states that expanded Medicaid, low-income adults now qualify for Medicaid. While Medicaid 

establishes the minimum coverage states must include in their plans, states may request waivers.  

The Secretary of Health and Human Services approved Arkansas Works which requires 

beneficiaries aged 19 to 49, with some exceptions, to “work or engage in specified educational, 

job training, or job search activities for at least 80 hours per month and to document such 

activities.”  

The D.C. Circuit held that the Secretary’s approval of Arkansas’s waiver was arbitrary and 

capricious in violation of the Administrative Procedures Act. According to the D.C. Circuit, the 

Secretary failed to consider an “important aspect of the problem,” that “coverage is a principal 

objective of Medicaid” and Arkansas Works would cause coverage loss.  

In Americans for Prosperity v. Becerra and Thomas More Law Center v. Becerra the petitioners 

claim that a California law requiring them to submit to the California Attorney General their IRS 

Form 990 Schedule B, which lists their largest donors, violates the First Amendment.  

California law requires the Attorney General to keep Schedule B information confidential, with 

limited exceptions.  

The Ninth Circuit upheld the law. It concluded the disclosure requirement complies with 

“exacting scrutiny” which “requires a substantial relation between the disclosure requirement 

and a sufficiently important governmental interest.”  

Regarding the governmental interest, according to the Ninth Circuit, “[i]t is clear that the 

disclosure requirement serves an important governmental interest” because “such information is 

necessary to determine whether a charity is actually engaged in a charitable purpose, or is instead 
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violating California law by engaging in self-dealing, improper loans, or other unfair business 

practices.”  

To overly burden the First Amendment rights of Americans for Prosperity and Thomas More 

Law Center, according to the Ninth Circuit, the disclosure requirement must create a “substantial 

threat of harassment.” Petitioners could demonstrate such a threat exists by presenting evidence 

donors would be deterred or that there was a reasonable probability the disclosure would lead to 

“threats, harassment, or reprisals” toward donors.  

The Ninth Circuit found the disclosure requirement wasn’t likely to deter donors: “Considered as 

a whole, the [petitioners]' evidence shows that some individuals who have or would support the 

[petitioners] may be deterred from contributing if the [petitioners] are required to submit their 

Schedule Bs to the Attorney General.”  

The Ninth Circuit also concluded that while it was at least possible petitioners Schedule B 

donors would face threats, harassment, or reprisals if their information were to become public, 

the risk of public disclosure is “slight” due to the law preventing it.   

Conclusion  

All of the cases discussed in this article are politically charged and will affect multiple states. 

Court watchers will be particularly interested in how the Court’s newest Justices—Gorsuch, 

Kavanuagh, and Barrett—vote in all of them. But at least one of the cases may not make it to the 

finish line. It is possible the Biden administration will revoke Arkansas’s Medicaid waiver, 

which will moot the case.     

 


